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I. Icropis nuranas

Koncrutyuisa Ykpainu Oyna mpuitHsata 28 uepBHs 1996 poky. Lleil mokymeHT HaaiuB
CYIAOBY CHCTEMY BCEOXOIUTIOIOYMMH TOBHOBOKEHHSIMU IIOJO BIANPABICHHS IPaBOCYI.
BiamosigHo mo crarti 124 cymoumHCTBO 3filicHIOEThCsl KoHcTUTYyIIHUM cynoM YKpainu Ta
CyJaMH 3arajbHOi IOPUCAMKIII. 3riHO 3 cTarTeto 125 HalBUIIMM CYZOBUM OPraHOM Y CHUCTEMI
cyniB 3aranbHOi topucnukiii € BepxoBumit Cyn Ykpainw, B TOH 4ac SK BHUIIUMH CYJTOBUMH
OpraHamH Creliajgi3oBaHHX CY/IB € BIANOBIAHI BULII cynu. [HmmMu nonoxennsmMu Koneruryiii,
30Kpema, crarTeto 126 BU3HAYEHO 1B ‘AThH IMiJICTAaB 3BIILHEHHS CYJIl 3 TIOCAIU; II€I0 CTATTEIO
TAKOXX 3aKpIIJICHO TapaHTii He3aJeKHOCTI Ta HeJoTOpKaHHOCTI cyaaiB. Hapon 6e3mocepennbo
Oepe yJacTh y 3IIMCHEHHI PAaBOCYJIsI Uepe3 HapOAHUX 3aCiaTelNiB 1 MPUCSHKHUX.

Kpamigikariitni Bumoru n0 cyaaiB BusHaueHi crarrero 127 Koncrurymii. Cyani MaroTh
Oytu mpodeciiHUMH Ta anoiTHYHUMH. Takoxk, KoHcTuTymis mepenbadae, 1Mo CyIjIer0 MOXKE
OyTH TpOMasiHUH YKpaiHu, HE MOJIOJIIE ABAAIATH I‘SITU POKIB, SIKMH MPOXXKKUBaE B YKpaiHi He
MEHIIIE SIK JECSITh POKIB, Ma€ CTaX POOOTH y raiaysi mpaBa HE MEHIIE TPhOX POKIB, BOJIOIIE
JIep>KaBHOI0 MOBOIO Ta PEKOMEHJIOBaHMN KBali(ikauiiHO KoMmicieo cyaniB. Koncturymis
TaKOXX Tepedadyae MOXIJIHMBICTh BCTAHOBIICHHS JOJAATKOBUX KBaTi(iKAIIHHUX BUMOT 10
KaHIUIATyp Ha IMocany CyIl IesKUX CIeliani3oBaHuX CY/IiB.

[Tponienypa Binmbopy cyamiB BcranosieHa crartero 128 Koncruryinii. BignosigHo a0 miel
CTaTTi, MepIie TNPU3HAUYEHHS Ha Mocaxy MpodeciiiHoro cyaai CTPOKOM Ha I'ATh pOKIB
smiicHoeThes [Ipesuaentom Ykpainu. Bei inmi cyami, kpim cynaiB Koncrutymiitnoro Cyay
VYkpainu, obupatotscst BepxoBHoto Pamoro Ykpainu 6e3ctpokoBo. I'onoBa BepxoHoro Cyny
VYkpaiau obupaeThcs Ha MOCaay MIIAXOM TaeMHOTO rosocyBanHs [Inenymom BepxosHoro Cyny
VYkpainu.

Crartst 129 BCTaHOBIIOE PsJ KEPIBHUX MPUHIMUINB IIOAO0 BIIIMPABICHHS MPABOCYIIS.
BinmoBigHo mo miei crarti KoHcTuTyllis BuUAiase, cepel 1HIIOTO, MPUHIMIU PIBHOCTI YCiX
YYaCHHUKIB CYAOBOTO IIpOlleCy IMepel 3aKOHOM, TJACHOCTI CYAOBOTO TMpOIECy, a TaKoxX
3MarajgbHOCTI CTOPIH.

Poznin XV KoHctutyiiii BCTaHOBIIOE MEepexigHUi Tepiosl y M ATh POKIB JIJIsi CTBOPECHHS
CHCTEMH Cy/iB, BU3Ha4eHoi KoHcTuTyti€eo. 3riiHO 3 epexiTHUMH MOJI0KEHHIMHU NepeadadeHo,
mo BepxoBumit Cynm VYkpaiHu 371HCHIOE CBOi TOBHOB@)XCHHS BIIMOBITHO JO YHHHOTO
3aKOHOJABCTBa YKpaiHu 10 (OpMYBaHHS CUCTEMH CY[iB 3arajbHOi IOPUCIUKIIT BiAMOBIAHO 10
cratTi 125, ane He AOBIIE HIXK M ‘SITh poKiB. OMHAK, OUIBIIICTH MOJ0KeHb KoHcTUTYIIT HE Oynu
pearizoBaHi 10 3aKIHYEHHIO I’ AITUPIYHOTrO mepexinHoro nepioay. Lle o0ymMoBMIIO HEOOXiAHICTH
MPUMHATTA PSAAY 3aKOHIB CIIPSIMOBAHUX HA BU3HAUYECHHS CUCTEMH CYAOYCTPOIO, BKIIOYAIOYH May
cynoBy pedopmy 2001 poxy'. Ocrauniii 3akon Yipainu «IIpo cymoycTpiit Ta craTyc cymmis»
No2453-VI 0yB mnpuitasatuit  BepxoBuoto Pamoro 7 numas 2010 poky Ta mianmucaHuit
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II. 3aranbHi NPUHIUIH.

Ilepen TMM gK TmepelTH JO OOTrOBOPEHHS MOJOXEHb HOBOTO 3aKOHY PO CYNOYCTpiH,
Oyno O [JOLUIBHO HABECTH PsJl 3aralbHUX MPUHIUINB Ta TMPAKTHKY, [0 OOYMOBIIOIOTH
e(EeKTHBHICTh CYyJOYMHCTBA.

a. BepxoBeHCTBO mpasa.

Crarrs 8 KoHcTuTylii BH3Hae BaXJIMBICTh MPHHLUIY BEPXOBEHCTBAa IIpaBa 1
BCTAHOBIIIOE, MO I1€H MPHUHIUI «BU3HAETHCA 1 JAi€» B YKpaiHi. [IpuHIIMT BEpXOBEHCTBA MpaBa €
OCHOBOIO JIJIsl PO3BHUTKY JIEMOKpATii y CBITi, a IEMOKpaTisi, B CBOIO uUepry, 3abe3neuye Kparie
KUTTS Ta PO3BUTOK €KOHOMIKH.

[TpuHIIMT BEpXOBEHCTBA MpaBa Mae, 110 HaliMeHII, /1B BaXKuBi ckiiazosi. [lo-nepiue, e
BEPXOBEHCTBO 3aKOHY. Bci (iznuHi 0cobm, HE3aJIeKHO Bl TOTO YH 1€ TIepECiuHi TpoMajsiHu abo
mocazioBi 0cobu, MaroTh OyTH pIBHUMH Iepen 3akoHOM. [lo-mpyre, mae OyTH KOHIEHIIis
CIPaBEJIMBOCTI, sIKa 3a0e3IMeuye MOXIIMBICTh CIPABEIJIUBOIO BUPIIICHHS CIOPIB. 3aKOH Ma€
0a3yBaTHCs Ha CTaHAapTax Ta yHIBEpCaIbHIN Mporenypi.

HeoOximHoto ymoOBOIO 3abe3redueHHsT NPUHIMITY BEPXOBEHCTBA IpaBa € CHUJIbHA Ta
HE3aJIeKHa CyJ0Ba CHCTeMa. Tak caMo sIK pUHKOBa €KOHOMiKa He MOKE iCHyBaTH 0e3 ImpaBa
MPUBATHOI BJIACHOCTI, TaK 1 NMPUHIUI BEPXOBEHCTBA IpaBa HE MOXKe 3a0e3reuyBaTHCs 0e3
ICHYBaHHS HE3aJIe)KHOT CYZ0BOI CHCTEMH, SIKA € TAPAHTOM JOTPHUMAHHS [[LOTO MPUHLIUIY. Bijbin
TOro, Taka Cy/lOBa cHCTeMa Ma€ (PYHKI[IOHyBaTH CaMOCTIHHOIO TUIKOI BJIaAW B CHCTEMI
PO3MOALTY BIaJHUX TOBHOBA)KEHb.

b. Posmonin BragHuX MOBHOBAXKEHD

[TonmiTnuHa cuctema, 1m0 0a3yeThCs HA PO3MOALTL BIAJHUX MOBHOBAXEHb 3 CHCTEMOIO
CTPUMYBaHb 1 MPOTHBAr, € OCHOBOIO JUISI PO3BHTKY IEMOKPATHYHOTO CYCIIbLCTBA. ['OJIOBHE
3aBJaHHS CYIOYMHCTBA, a y OUIbII IIMPOKOMY CEHCI ypsay, Hojsrae y 3abe3leucHHi
CTaOUTHHOCTI, NUIAXOM OJHAKOBOTO 3aCTOCYBaHHS 3aKOHIB Ta JoTpuMaHHs KoHCTHTYIIII.
Po3nonin BnajHUX TOBHOBaXEHb BIJIrpae OCOONMBO BAXJIMBY pOJb Yy 3a0e3MeucHHI
CTaOUTBHOCTI, OCKUIBKM BCTAHOBJIIOE 30aJIaHCOBAaHY CUCTEMY BJIAQJH, B KM KOXHA TUIKa BIaJH
Harjsilae 3a 1HIIOK 1 BIAITPa€ poOJib CTPYMyIOUoro ¢akropy. 3 MeETO 3a0e3NeucHHS
e(EKTUBHOCTI PO3MOLITY BIIQJIHUX TOBHOBAXXEHb, Pi3HI T'JIKH BIAJN y CUCTEMI JepP)KaBHOI BIIAIH
MaroTh OyTH PIBHUMH 1 KOKHA Ma€ MaTH JOCTaTHI MOBHOBaXeHH:S. JKoaHa 3 TUIOK BIaau He
MOX€E JOMiHyBaTh 100 He 3pyiHYBaTH 30aJaHCOBAHICTh CHUCTEMH pO3MOJIUTY BIAJHUX
MOBHOBA)XEHB. 30aJIaHCOBAHICTh CUCTEMH PO3MOJLTY BJIAJHUX TTOBHOBaKEHb OCOOIMBO BaXKIIUBA
u1st BEOOpUOTro mporiecy. Ko rpoMaasHaM He Oyze 3a0e3nedueHa MOKIUBICTh B3SITH y4acTb y
CIpaBEIJIMBOMY 1 YECHOMY BHOOpPYOMY MpOIlECy, TO BOHM He OyayTh MaTH JIOBIpH O BIIAJH.
CormianbHa cTabUIBHICTH MOJISITAE Y IOBIpi TPOMASH 10 BUOOPYOTO TPOLieCy, KUK (yHKIIOHYE
YiTKO 1 MPaBWJIBHO y BCiX acmekTax. Po3momin BIaJHUX MOBHOBAXEHH 3a0e3Meuye Taky J0BIpYy
4yepe3 CYAOUYMHCTBO, K€ CTPUMYE HAIAMIpHUN HATHCK 3 OOKY 3aKOHOJIaBUOi a00 BHKOHABYOL
TJIOK BIIQ/IH.

c. CymoBa cucrtema siKk He3aJIe)KHA Ta PiBHA TUTKA BIA/IH.



CunbHa cynoBa Biaga Mae OyTH pIBHOIO cepel IHIIMX TUIOK JepxkaBHOI Biaau. Lle
O3Ha4ae, M0 CyJ0Ba CHCTEMa Ta KOXXEH CYIJsi MaloTh (PYHKI[IOHYBaTH HE3aJeKHO BiJl 1HIIUX
riok Brnaau ta Oyru HapiBHI 3 HUMH. Cynai MOXyTh OyTH HE3aJIC)KHUMH TIJIbKH y BUIAJKY,
SKII0O BOHM HE TOB‘si3aHl 3 Oy[b-fSKOI 1HIIOK TIIKOK Biagd ab0 MOJITUYHOIO MapTIETO.
Oco6auBO BOXIIMBO 100 CyIM MalM IOPUCIAMKIIIO Ta MOBHOBAXXECHHS CTPUMYBATH 3aKOHO/IAaBYY
Ta BUKOHABYY T1JIKH BJIaJIH, IIUISIXOM BU3HAHHS 3aKOHIB Ta IHIIWX OQIIIHHAX aKTiB HE3aKOHHUMH
a0o0 Takumu, 1o cynepedatb KoHCTHTYLIT y pa3i sKII0 BOHU MOCATAIOTh HA MpaBa ocoOu. binbI
TOTO, 3 METOI0 3a0€3MeUYeHHST HEe3aJICKHOCTI CYJOBOT TIJIKUA BJIaJH, CyIOBI PIICHHS Ta YXBalH
MalOTh BU3HABATHCS Ta BUKOHYBATHCS 3aKOHOJABYOI0 Ta BHUKOHABUYOK Tinkamu Biaad. Lls
repeayMoBa PiBHOCTI 1 € OCHOBOIO IEMOKpATIi.

Cyanmi TakoX MarOTh YCBIJOMIIIOBAaTH CBOIO piBHICTh Ta He3anexHicte. B CIIIA
MIPU3HAYCHHS CYJJICIO € BEJIMKHUM JOCATHEHHSM Ta BiANoBinanbHiCTIO. [lepebyBanHs y cTaTyci
CyIl O3HA4Ya€ OTPUMAHHS HAA3BUYANHO MOBAXXHOTO CTATYCy B aMEPUKAHCHKOMY CYCITUIBCTBI.
Cynns mae OyTH YeCHHUM IOCEpPEIHHKOM. BiH Mae OyTH HE3alle)KHUM Ta HEHTPAIBHHUM IIO0
cropin y cmpasi. Cyans Mae BHUpIIIyBaTH CIPaBH, AKi 3HaXOIATHCS y HBOTO Ha PO3IIIAMI,
HEyIEepeHKeHO Ha miAcTaBi (akTiB Ta 3aKOHY, 0€3 Oy/b-IKuX 00MEKEeHb, HEHAIC)KHOTO BILIUBY,
MOTHBAIli1, 200 1HIIOTO MPSMOT0 UM HEMPSIMOTO BIUIUBY 3 O0KY OY/b-KOi CTOPOHH YH YCTaHOBH
3 Oynp-sSKMX TpUUMH. MopayibHi 3000B‘S3aHHS CYAJI IIOAO TAaKOi HE3aJIEKHOCTI YCYBAaIOTh
(aBOpUTH3M Ta KOPYMIIIO 3 HAI[IOHAJIBHOI CYAOBOI CHUCTEMH. SIKIIO CyIqAs HE BUKOHAE CBi
MOpPJIbHHI 0O0OB‘SI30K, TO TPOMAJCHKICTh BTPATHTh JOBIPY 10 OCHOB CHPABEIJIUBOCTI Yy
CYCHUIBCTBI, 1110 IPU3BEJIE 10 PO3BUTY TAKUX SIBUIL SIK IIMHI3M, THIB Ta HECTaO1IbHICTb.

BaxxnuBo, 1110 B paMKax MmpoIiecy yCBiIOMJICHHS PIBHOCTI Ta HE3AJICKHOCTI, CYs Ma€e HE
TITBKA yYTPUMYBATHUCS BiJl diH, SKi € HECYMICHUMU 13 3aiiMaHOI0 MMOCAAO0I0, ale 1 Bim JiH, sKi
MOXYTh CTBOPUTH YSBJICHHS HEHAICKHOI MOBelniHKW. Hampukian, cynans mae yHUKATH Oynb
SKUX ex parte KOHTAKTiB. EX parte KOHTaKTH - 1€ MiATPUMAHHS KOHTAKTiB TUIBKU 3 OJIHIEIO 3
cTopiH y crpasi. BepxoBauit Cyn Ykpainu Ta iHIII CyAW HUXKYOI 1HCTAHIli MAaOTh y PO3KiIai
Yyacu BiJBIAYBaHHS, KOJU CTOPOHH MOXYTh 1HAWBIAYalbHO 3YCTPITHCA 3 CYIJASIMHU. 3 METOIO
3amo0iraHHs CTBOPEHHS YSBJICHHS HEHAJIC)KHOI MOBEIIHKHU TaKl ex parte KOHTAaKTH MalTh OyTH
HEraifHO CKacoBaHi, a BCl KOHTaKTH i3 CTOPOHAMH CIPAaBU MAlOTh 3I1MCHIOBATUCS BIAKPUTO 32
YYacTIO BCIX 3aIliKaBJICHUX CTOPIH Y CIIpPaBi.

d. HesanexHicts cymaiB

CynoBa Bnama Oyzae ciiabKoro, SIKIIO BOHA JIMIIIE TEOPETHYHO € PIBHOIO Ta HE3AICIKHOIO
cepen HIIMX TUTOK Biaau. BoHa mMae OyTH ()akTHUHO HE3aNeXKHOI0. ICHye neKinbka (haKTHIHUX
MOMEHTIB Ha 5IKi JIOIIIPHO 3BEPHYTH yBAry 1 siKi € BaKJIUBUMH JIJIs 3a0€3MEUCHHS HE3aJIeKHOCTI
Ta PIBHOCTI CY/I0BOT T'JIKH BIIA/IH.

Hanexune 0romkerHe (iHaHCyBaHHS HEOOXiIHE Ui 3a0e3MeueHHs He3aIeKHOCT1 CYA0BO1
rinku Biaau. Cyayd MaroTh OTPUMYBATH JOCTaTHE (iHAHCYBAHHS ISl BUTLJIATH 3apO0iTHOT IIJIaTH
CYAJIsM Ha piBHI MOCAAOBUX OCIO IHIIMX TiIOK Biagu. Mae Oyru goctaTHe (iHAHCYBaHHS
aJAMIHICTPAaTUBHUX BUIATKIB CyAy, OYIWHKY, a TaKOXK 3apOOITHOI IJIaTH 1HIIMX MOCAJI0BHUX 0Ci0
B cyni. CynoBa cucremMa HE 3MOXKE HAJCKHUM UYMHOM (YHKIIIOHYBaTH 0e€3 MOJOJaHHS
BUIII€3a3HAUYCHIX CKOHOMIYHUX TIEPEIIOH.



3 MeTor0 3a0e3MedeHHs] HE3aNEXKHOCTI Cyali, oMy Mae Oyau TapaHTOBAaHO TPHUBAIUMH
TepMiH mepeOyBaHHS Ha IMocaii, ado JOBIYHO, a00 0 BUXOAY Ha TEHCII0, a TaKOX HaJCKHUI
piBeHb omiaTy npaii. BiamosinHi rapanTii Mictatees y Koncrurytii CIIIA i naroTe MOKIHBICTB
dbenepalbHUM CYIIsM HE OOSITHCS BTpaTH CBOET Mocaay ad0 MOHMIKEHHS OIUJIaTH MpaIll Y 3B ‘SI3KY
13 mpuiHATTAM HenonynspHux i [Ipesunenta un Konrpecy pimens. Taki rapanTii ajs cyasis
1010 MOKJIMBOCTI MPUUHSTTS TOJITUYHO a00 COIlajbHO HEMOMYJSPHUX PIIICHb € OIHIEI 3
ocHoB aemokpartii. Koncturynis CIIA nomyckae MOXIUBICTh YCYHEHHS (elepalbHOTO CyIl 3
mocaau y TOPSIAKY IMIIUMEHTY abo y 3BS3KYy 13 3aCy/DKEHHSM 3a 3pajgy, XabapHUIITBO abo
IHIIIOr0 KPUMIHAJIBHOTO 3JI0YMHY. IMIIUMEHT Iie KOHCTUTyLilHaA mpouenypa, konu Ilamara
MPEACTAaBHUKIB OUIBIINICTIO TOJIOCIB NMPUKMAE PIIICHHS MPO 3BMHYBAYEHHS IOCAZ0BOi ocoOu y
HEMPaBOMIpHil MOBEMIHII 3 MPU3HAYCHHAM PO3IJISAY MUTAHHS MIOAO CIYXOOBOTO 3JI0YHMHY Y
Cenari. BignosigHo CeHar He MEHII HDK K JIBOMAa TPETHHAMHU BiJl CBOTO CKJIQay MOXE
NPUAHATH PIIIEHHS PO BU3HAHHS CY/Il BUHHUM Y CKO€HHI 3JI0YMHY 1 YCYHEHHS HOro 3 mocaiu.

e. Binbip Ta mpu3HaYeHHS CY/AIB.

be3 nHanexHoi cuctemMu BiIOOpYy Ta MpHU3HAUEHHS CyIIiB OyJe HEMOXIIUBO 3a0€3MeUUTH
HE3JICKHICTh CYIOBOI1 TIJIKH BJIaJH, OCKUIBKM PIBEHBb IMATOTOBKH CYIJIIB OOYMOBIIIOE SIKICTh
CYJOYMHCTBA.

B CIIIA icHye BcbhOro AeKiabka BUMOT IO KaHAWAATIB, SKI MPETCHAYIOTh Ha 3aHATTS
nocaau (enepanbHOro cynii. 3okpema, BiICYyTHI BUMOTH HIOZO BIKYy Ta OCBITH, ajie CYAJs Mae
Matu Oe3moraHHy penytarmito y mpaBoBiid cdepi. Koncrurymis CIIA BcTaHOBmIOE, 10
benepanbHuil cyqas npusHayaetbess CeHarom 3a nojnanusM [Ipesunenta i gpenepanbHuil Cyaas
Ma€e MaTH JIOCTaTHIM JOCBiA mo0 Bumpapaatu nogaHHs IIpe3umeHTta Ta MPOUTH MpONEAYPY
cxpaneHHs: Cenatom. Kpim Toro, denepanbHuil cynas Mae TPOUTH CKIATHY MPOLEAYPY
MEePEBIPKH CBOTO MHUHYJIOTO JKUTTS K Y mpodeciitHiii cdepi, Tak 1 0COOUCTOTO KUTTS, 3 METOIO
3°CyBaHHS HAsBHOCTI y CyIi HEOOXIIHUX Ui 3aiHATTA 1ii€l mocaau SKOCTed. AMepHKaHChKa
acoriaris aaBokatiB (ABA) Takox Bimirpae BIAMOBIAHY POJib Y CHCTEMI BiIOOpPY KaHIWUIATIB,
[IUITXOM OIIIHKHM KOXKHOTO KaHAUJaTa BIIOBIIHO «BIAMOBIgae KBai(ikalifHUM BUMOTaM» abo
«HE BiAMoBiAae KBai(hiKaliifHAM BUMOTaM».

binpmiicte mTaTiB BCTAHOBIIOIOTH MOAATKOBI crienudidyHi BUMOTH J0 KaHAWIATIB Ha
Tocay CyJUTi, 30KpeMa TepMiH TPOKHBAHHS y IITAT, BIiK, JOCBiA y IpaBosiii cdepi > . Bumorn
710 BIKY CY/JII PI3HUTHCS B 3JICKHOCTI BIJI IITATY, ACSKI MITATH MAlOTh BIKOBHH II€H3 Y TPHALISITH
I°STh POKIB, a JESKi - ABAJIATH M SATh. J[esKi MITaTH BCTAHOBIIOIOTH OB BUCOKI BUMOTH JI0
BIKOBOTO II€H3Y Y pa3i MpuU3HA4YCHHS Ha MOCcaAy 0 Cyy BUIIOI iHCTaHIi. [HI mTaTH HEe MalOTh
BHUMOT IIOA0 MIHIMQJIBHOTO BIKY CyIIi OyIb-SKOTO CyJy Ta MOBHICTIO PO3PAaXOBYIOTh HA JIOCBIJ
BIJIITOBITHUX KaH,I[I/II[aTiB3. bararo mTaTiB mpu NpU3HAYECHHI CYAJIB BUCYBAaIOTh BIiJIOBIIHI
BUMOTH JI0 JOCBiny KaHauaata. Hampukian, y mrari Oraiio kaHAuaaT Ha 3alHSITTS MOCAAH

? Alan Tarr, Designing An Appointive System: The Key Issues, 34 FORD. URB. L.J. 291, 308
(2007).
3 Jessica Conser, Achievement of Judicial Effectiveness Through Limits on Judicial
Independence: A Comparative Approach, 31 N.CJ. INT'L L. & CoM. REG. 255, 330 n.510
(2005).



CYUTi Ma€e MaTH JOCBiX pOGOTH aIBOKATOM HE MEHIIE MIECTH PokiB'. JIOCBi CyI, SIK IIPaBHIIO,
Ty’Ke pi3HOMaHITHUU. Jleski cyami mpaifoBaid B ypsiai, a AsSKi y MaJeHbKUX ab0 BEIHMKUX
FOPHIMYHEX KOMMaHisX . KpiM Toro, ocoba Moske GyTH MpH3HAUYEHA CYIUICIO OY/Ib-SIKOTO PIBHS B
amepukaHcpkiii cucremi’. Take pI3HOMAHITTS BHMOT JOIOMArae 3a0e3ICHHTH CHCTEMY
CYJIOYMHCTBA CYISIMH 3 JIOCBIZIOM Y PI3HHUX Tamy3sX.

lomoBu cyniB y Oinbmocti  ¢enepanpaux cyaie CIHIA He oOuparoThcs 1 He
pU3HAYaIOThCcd Oynb-sIKOI0 0co00r0 abo ycraHoBoio. Hatomicth, mocama ['omoBu cyny
o0iiiMaeThCsl 3a cTakeM mepeOyBaHHS Ha mocaai cyaai. B pamkax Oyab-sikoro paiioHy abo
okpyry ['onoBoro cyny Oyze crapuivii cyaas, SKui:

1) mocsir 64 pokiB a60 MOJIOIIIHIA;

2) Ma€ I0CBi CyAl MOHAWMEHIIT OJIMH PIK;

3) He obiitmaB mmocaau ['0I0BH Cyly B MHHYJIOMY.

Cynns BukoHye cBoi GpyHKuii ['010BH cyay Ha MpOTA31 CeMU POKiB, a00 10 JTOCSITHEHHS
70 pokiB, B 3aJeXHOCTI BiJ] TOTO SKHUW CTPOK Hacrae panime. Ilicims 3akiHYCHHs TEpPMIHY
nepedyBaHHS Ha mocaai ['ooBH cyny cyns crae 3BUUAHHUM Cyjiet0. €AMHUM BUKITIOUEHHS 3
3araJiIbHUX TMpaBW € MOpU3HAuYeHHs Ha mnocany [onoBu BepxoBHoro cymny CIHIA, skui
npu3HavyaeThes 3a 3rofoto CeHary 3a mogaHHsM llpe3njeHta Ha TEpMiH 10 BUXOAY Ha MEHCIIO
a00 YyCYHEHHS 3 TTOCaIH.

III. KomenTapi 10 3akoHy.
a. CrBOpeHHs Ta JIKBiAAIis Cy/iB 3araJIbHOI FOpUCIUKIIT (cTaTTs 19)

BiamosigHo mo crarti 19 HOBOTO 3aKOHY, CyaM 3arajibHO1 FOPHCAUKIIT YTBOPIOKOTHCS 1
nikBigytoteesi [IpesunenTom YkpaiHum Ha mifcTaBi MPOMO3HUIT TOJIOBU BiJIOBITHOTO BHIIOTO
creniani3oBaHoro cymay. Llsi cTaTrTs TakoX BCTaHOBJIOE, IO MiACTaBaMH JUI YTBOPSHHS YH
mikBigamii cyay € 3MiHAa BH3HAYEHOI MM 3aKOHOM CHCTEMHU CYIiB, MOTpebda MONIMIIUTH
JOCTYITHICTh MPABOCYAI a00 3MiHA aIMIHICTPATUBHO-TEPUTOPIAILHOTO YCTPOIO.

Ile mono)keHHsI HaUIsE€ AOCTATHBO BEIMKHMMM MOBHOBaXeHHsAMH [Ipesupenta y cdepi
cynounHcTBa. KomMeHTyroun nmpoekT HoBoro 3akoHy y Pami €Bpomi, Ctedan ['ecc 3a3HauuB, 1m0
Taka CHCTeMa € MPOoOJIEeMAaTUYHOI, OCKUIBKM BOHA HAJla€ TMOBHOBAKEHHS CTBOPIOBAaTH Ta
TKBITOBYBaTH cynu lIpe3umenTy, kUil € HalWBUIIOI OCO00I0 B CHCTEMI OpraHiB BHKOHABUOl
saaan’ . Kinbkicts cyniB Mae BuzHauaTucs npupogHiM muissxom. Y CIIA Kondepentis cynmis
KOKHOTO POKY BH3Hauae TOTpeOM CymO4YMHCTBA. Buxomsum 3 ¢HakTiB TakuxX SK KIUIbKICTh
3BEpHEHb, reorpadiyHe po3TallyBaHHA, a TakoX creuu¢ika cmnpa, KoHdepenmis cynuis

4 Judicial System Structure, THE SUPREME COURT OF OHIO,
http://www.supremecourt.ohio.gov/JudSystem/default.asp (last visited Sept. 2, 2009).
> Selection Training and Discipline of Judges: Legal Seminar on the Rights and Responsibilities
of the Judiciary and the Prosecutors (January 19-28, 1993) (comments of Bohdan A. Futey,
g udge, United States Court of Federal Claims).

Id.
! Stephan Gass, Preliminary Observations on the Draft law on the Judicial System and the Status
of Judges of Ukraine, JOINT PROGRAMME BETWEEN THE EUROPEAN COMMISSION AND THE
COUNCIL OF EUROPE ON THE TRANSPARENCY AND EFFICIENCY OF THE JUDICIAL SYSTEM OF
UKRAINE (July 1, 2010). Gass also helped draft the Venice Commission report on the new law.
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pobuts pexomenaanii Konrpecy, skuii Mae npuitHsATH BianoBiaHui 3akoH. Kondepenuis cyanis
cknagaersest 3 Tomosn Bepxosroro Cyny Ta cyamiB Beix pailoHHHX Ta OKpyxHEX cynis CIITA®.

PosrnsimyBaHe  TONOKEHHST HOBOTO 3aKOHY HE TUIBKM  HAgUIsiE  3HAYHUMU
MoBHOBaKeHHsMHU [Ipe3uaeHTa, ane i TakuMH, 110 € TAKOK HEKOHCTUTYIIHHUMH. BianmosigHo 10
nyHKTy 23 yactunu nepioi crarti 106 Koncrurymii, [Ipe3uaeHT ynoBHOBaXEHU YTBOPIOBATH
CyId Yy BHU3HAYCHOMY 3aKOHOM Topsiaky. OpmHak, HOBHM 3akoH Haauie [Ipesumenta
MIOBHOB)XEHHSIMH HE TUIBKM YTBOPIOBATH CYIHM, ajie i JikBiZoBYBaTH iX. KoHCTUTYLIS 34a€ThCS
He OOYMOBIIOE BIJAMOBITHI TIOBHOBXCHHS, a HAJaHHA TaKUX I[IMPOKUX TOBHOBAXCHB
BUKOHABYIH TN BIaau Moxe OyTH HeOesnmedHuM mpeneneHToM. Cymas MOKe MaTh CyMHIBH
1010 3a0e3MeUeHHsI MPUHIIAITY BEPXOBEHCTBA MPaBa, SKIIO BiH MOOOIETHCS 10 HOTO PIIICHHS
MO’K€ CIPUYUHUTH JIIKBIIALIIO CYAY.

0. Cremianizanis cynis (Crarrti 18, 31, 32, 36)

BiamoBigHo 1m0 crarti 18 cymu 3aranbHOl IOPUCAWKINT MaTUMYTh CHEIlai3amiio y
[UBUIBHUX, KPUMIHAJIBHUX, TOCMOJAPCHKUX Ta aJMIHICTpATHBHMX chpaBax. HoBUM 3akoHOM,
30kpema, ctartamu 31 Ta 32, mepenbavaeThCcsi CTBOPEHHST BuIoro cremiaiizoBaHOTO Cyay IS
pO3TIIsAy COpaB 3TiHO 3 BHUINE3ralaHol0 creriamizaiiero. dparMeHrariis CymIiB 3arajabHOL
IOPUCIUKINT 3a TEBHOIO CHEIlaTi3amiel0o MOXKE YCKIATHUTH iX e(EeKTHUBHICTh Ta HE MOXE
BBKATUCh KPAIIUM CIIOCOOOM 31IHCHEHHS TPaBOCY .

Hespo3ymiiuMm € TakoX SKH BIUIMB I criemiaiizamiss matuMme Ha Bepxouuii Cyg.
BinmosigHo mo crarti 125 Koncrurymii, BepxoBuuii Cya € HallBUIIUM CyIOBUM OpPraHOM B
CHUCTEMI CYAIB 3arajbHOi IOPUCIUKINI, B TOH Yac SK BIATMOBIAHI BHUIII CIEIiali30BaHl CyaH €
BUIIIUMHU CyIOBUMH opraHamu. [Ipote crarTs 36 HOBOTO 3aKOHY Iependadyae MOBHOBAKCHHS
IJICHYMY [MX BHIIMX CIEHIai30BaHUX CY/IIB MIOAO "TPHHHATTS PIIICHHS MPO 3BEPHEHHS 10
BepxoBHoro Cyny VYkpaiHM Tpo HampaBieHHS KOHCTHTYLIMHOTO TOAAHHSA MIOJ0
KOHCTHUTYIIIHHOCTI 3aKOHIB".

Ile monoxeHHsI BUKIIMKAe 0arato muTaHb. Yn 03HAa4Yae BUIIE3TaaHa CIieliani3aiis CyaiB
3arajgbHO1 FOPUCIUKIIIT BIMOBITHO J0 cTaTTi 18 HOBOTO 3aKOHY 1X HE3aJIEKHICTh B1Jl FOPUCIUKIIIT
Bepxosnoro Cyay? Ao 4u € 11e KpOKOM Ha nuiaxy 1o ¢iHanpHOi kacauii y Bepxosaomy Cymi?
Crarts 36 HOBOro 3akoHy Tiepem0ayae, IO BHWINI CHEIiaTi30BaHl CyId BHUPIMIYIOTh YU
HanpaBisATH cnpaBy 1o BepxoBnoro Cymy. Uum o3nawae ne, mo BepxoBuuit Cyx He Oyne
MeperysaiaTd CIpaBd B paMKax 3a3HAYCHHX CIeliali3aliid y pa3i BiJICYTHOCTI BiIIOBITHOTO
3BepHEHHs1 crenianizoBanux cyniB? Crenan ['ecc 3a3Hadae, mo Taka cucTeMa WMOBIPHO
nopymye Konctutyniro, ockinbku BepxoBumit Cym mo30aBisSIETBCS CBOET TOJOBHOI POl SIK
HAMBHILOTO CYIOBOrO OpraHy YKpaiHM B cHCTeMi CyAliB. BaxiuBum € Te, 1110, TOBOPSYH
cnoBamu ['ecca, Bepxouuii Cyxn Oyzae «3pyiHOBaHO» IIMM HOBHM 3aKOHOM.

Taka cucrema mae OyTH yTOYHEHA 3 METOI0 BU3HAUEHHS, SKi caMe CIPaBH MOXKHA
HANPaBJSITA HA TIEPETJIISI Ta JI0 SIKUX caMe CY/iB. 3aKOHOM 3HAYHO MOKPANIYEThCs e()EeKTUBHICTD
BepxoBHoro Cyay HUISXOM CKOpPOYEHHs KIUIBKOCTI CymmiB 10 aBaaisatd. OnHaK, 3aKoH
HEOOX1THO 3MIHUTH IJIsi TOro, mob 36epertu mosuiiito BepxoBHoro Cyny sK Cyay HaWBHIIO1
1HCTaHIIl B CHCTEMH CY[iB 3arajbHOl IOpUCIUKLii. TIymMaueHHS HOBOTO 3aKOHY HE MOXe

® For more information on the Judicial Conference and the determination of the appropriate
number of judgeships in the United States, see Frequently Asked Questions, UNITED STATES
COURTS, http://www.uscourts.gov/Common/FAQS.aspx (last visited Aug. 31, 2010).
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J03BOJISITH TI030aBJICHHS IOPUCAMKIIIT IbOTO cyny. Skmo BepxoBuuii Cya Mae BUKOHYBAaTH CBOIO
KOHCTUTYLIIHY pOJIb HAaHBUILOIO CYAOBOIO OpraHy, He CJIiJ MOKJIaJaTH O00OB’S30K CXBaJICHHS
pillieHb OO0 NPUHHATTA BIANOBIAHUX CIOpaB A0 HOTO MPOBAKEHHS HA CYAU HIDKYUX
iHcTaHii. KpiM TOro, CTBOpeHHs HOBUX CY/iB BOAUa€ThCs HEAOPEYHUM; YNHHE 3aKOHOJIaBCTBO
nepeadavae 1ily HU3KY anensuidiHux cyaiB. OTxe, HEOOXITHO 3BEPHYTH Ha Iie yBary, oo He
CTBOPIOBATH MOTEHIIIHHO HEMOTPIOHUX CY/IiB.

HOpucnukiito cyaiB ciii KOHKPETU3yBaTH, 100 CTOPOHH YiTKO YCBIJOMITIOBAIIU JI0 SIKHX
CYJliB 3BEPTATUCH ISl BUPIIIICHHS CIIOPIB.

B. [lopsinok npu3HaueHHs Ta 3BUIbHEeHHs ['onoBu Cyny (ctarti 42-45)

BiamoBigHo 10 HOBoro 3akoHy, ['onoBa cymy oOupaeTrbcsi Ha mocany Ilmenymom
Bepxosnoro Cyny Ykpainu. [Inenym cknanaerbes 3 nBaauatu cyanis Bepxosnoro Cyny, i BOHH
OUTBHIIICTIO TOJIOCIB Bij 3arajdbHOTO ckiany IlneHymy BupimyroTh NMUTaHHS oOpaHHs [ 0noBH
Cyay HisixoM TaEMHOTO TOJIOCYBaHHSI.

[Ipounienypa BucnoBnenHss HenoBipu ['onoBi BepxoBHoro Cyny VYkpaiHu BUKIHKaE
nuTaHHsA. BiamoBimHo mo crarti 45, 3acimanHs I[lnenymy Bepxoaoro Cynmy VYkpainu €
MMOBHOB)XHUM 32 YMOBHU TIPUCYTHOCTI HA HhOMY HE MEHIIE JBOX TPETHH Bija ckiany [lienymy,
«KpIM BUTAJKIB, BCTAHOBIEHUX IIUM 3aKOHOM». Pa3om 3 1M, 3riiHO i3 crarTero 43, 3acifaHHs
[Tnenymy BepxoBuoro Cymy Ykpainu 3 muTaHHS BHUCJIOBJICHHS HenoBipu [ oyioBi BepxoBHOTO
Cyny YkpaiHu € TOBHOBXHHM 32 YMOBHM IPUCYTHOCTI Ha HbOMY JMIIEHb OUIBIIOCTI BiA
nonioBuHM ckiany cyaniB Ilnenymy BepxoBHoro Cyny Vkpainu. Ile romocyBaHHS € 3aHAATO
CepHO3HMM, Y 3B’A3KYy 3 IIMM JOILUIBHIIIE HOro MPOBOJUTH 33 YMOBM IPUCYTHOCTI HE MEHIIE
JBOX TPETHH CYMJIB BiA ckiamay cymy. He3po3ymino 4oMy ajisi TakOro BasKJIMBOTO IMUTAHHS
3HWKEHO KUIBKICTh CYyAIiB uid KBOopyMy. HeoOXinHO BHECTH 3MiHM /10 HOBOTO 3aKOHY Ta
nepeadaYnTH KBOPYM HE MEHIIE IBOX TPETHH Bij ckiaay [LmeHyMy JUtst TOJIOCYBaHHS 3 TIUTAHHS
BUCIIOBIIEHHS HenoBipu ['onoBi Bepxosroro Cyny Ykpainu.

r. [Topsimox mpusnauenns ['omiB cyay (ctarts 20)

[Mpouenypa mpusHadenass [oniB cydy, Tak (K 1€ TepeqdadyeHO HOBUM 3aKOHOM, €
3aHAATO TMOJITH30BaHOW. BimmosimHo mo crarti 20 HOBOro 3akoHy, ['oyloBa MICIIEBOTO Cyay
MPU3HAYAETHCS Ha TOCaay CTPOKOM Ha I'STh pokiB Buioro pagoro roctumii. 3amydyenHs Bumoi
paau FOCTHUINT J0 TPOIEeCy MOXKE MPU3BECTH A0 TOJITH3AIll MpOIEAyprH TpU3HAYCHHS TOJIB
cyay. Y nomosifi ciiBronosigauiB nmo Ykpaini [lapramentcokoi Acambiuei Paau €sponu (mani -
ITACE) micTtuTbes Oarato 3ayBaXkK€Hb IOJI0 MOXIIMBOI MOJITH3AMIl MisuTbHOCTI Bumoi paam
toctuntii. Y nomoBini [TACE 3a3HayaeTbes, IO ICHYIOTH YHCIIEHHI 3aHEMOKOEHHS IIOJ0
HEUTPATBHOCTI Ta MPAaBOMOYHOCTI 1i€l Pagu micns Toro sik HemoaaBHo [Ipe3nneHT npusHauuB
1o ckiany Paau cBoro 6J1M3bpKOro copatHuka 0e3 IOpHInYHOI OCBITH.

3 METOI YHUKHEHHS II€BHHUX HE3PYYHOCTEH Ta TMOJITHYHHX irop, YKpaiHi ciifg
PO3IJISIHYTH MOJKJIMBICTD BBEJICHHS CHCTEMH INpH3HAuYeHHS ['0niB CyaiB Ha OCHOBI TEpPMiHY
MMOBHOBAKEHHS CymiB, sk Hampukiaa, B CIIA. Sk 3a3Haganock, Taka cuctema mependadae
aBTOMaTH4YHEe MpHU3HaYeHHS ['0NOBU cyay cepel CyaaiB 3a CTakeM IepeOyBaHHS Ha MOcCaji
cynai. Taka mporeaypa MiHIMI3ye Oy/b-sK1 BTpY4YaHHS 3 30BHI, Ta YHEMOKJIUBIIIOE TOTITHYHHMA
TUCK. SIKIO Taky cucreMy He Oyne 3ampoBa/KEHO B YKpaiHi, CIiJ PO3MNISHYTH MOXIIUBICTh
oOpanHs ["0J1iB MICIIEBUX CY/IB CYISIMHU IUIIXOM TAEMHOTO TOJIOCYBaHHS.



1. CynniBcekuii iMmyHiTeT (cTarTi 47 Ta 48)

IleBra wmipa cyaaiBcbkoro imyHiTery (ctartss 126 KoHctuTyiii) € HEOOXiaHHM
€JIEMEHTOM, aJ[KE 3arpo3a BiAMOBIIATHHOCTI MOKE HETAaTUBHO BIUIMBATH Ha CBOOOY MTPABOBOTO
MHUCJIeHHS . UnHHA HOpMa HOBOTO 3aKOHY, BTIM, /1€ 3aHAATO Jajieko. BiamoBigHo 1o crarTi 48,
CyAls He MOKe OyTH 3aTpuMaHuil uu 3aapemitoBaHuil 6e3 3ronu BepxoBuoi Pagu Ykpainu, Ta
nume ['eHepanbHull MPoKypop YKpainum abo HWOro 3aCTYIMHHK MOXE MOPYIIMTH KPUMIHAIBHY
crpaBy o0 cyani. Taka HopMa IpaBa 3axHILAE CYATI0 BiJl KPUMIHAJIBHOTO IIEpEeCiiIyBaHHs 32
Ooymp-siki  mii. B Cnomyuenux Illtatax Awmepuku cynmai  3BUIBHEHI Bil  IOPUIUYIHOL
BIJIMOBIJAILHOCTI 32 BCi [Iii B paMKaxX BUKOHAHHS CyJIOBUX 0608’ a3kiB . Aue 3a Bci i i, 1o
HE TMOB’s3aHl 3 HOro mpodeciiHO ISUNIBHICTIO, CYAIsd MOXe OyTH NpPHUTATHYTHH 10
KPUMIHAJIBHOI BiMOBiNANBbHOCTI. /[0 HOBOrO 3aKOHY HEOOXITHO BHECTH 3MiHHU 3 METOIO 3aXHCTYy
CyIIiB TUIBKM B MeXax ix mpodeciiiHoi misubHOCTI. Hesanexxnuit craryc cynmi He Oyne
MOTIiPIICHO, SIKIIO BiH 3HaTHUMe, IO Horo Oyzae mokapaHo 3a KpaJlikKKy IITaHiB B CylepMapKeTi
a0o 3a xabapHHUNTBO. Take mepeciigyBaHHS HE BIUTMBATUME Ha HE3aJCKHICTh CYIIIB; 3aXHCT
CYIIIB BiJ TaKWX IEpeciiyBaHb OJHUM YMHOM HE BIUIMHE HA HE3aJECKHICTh CYAOBOI TiJIKU
BIIA/IU.

e. Cyn npucsxaux (ctarrs 63)

VYkpaincbka KoHCTUTYIIIS TapaHTye TpaBo Ha cyJ npucsokHUX (ctatts 124 KoHcTuTyiii)
B TIEBHHUX KaTEropisx CIpaB, aje Ha ChOTOJHI TaKWH CyI NPUCSHKHUX HE c(OpPMOBAHO, 1 B
Vkpaini me He BigOylIoCh JKOJHOTO IPOLECY 3a Y4acTIO Cydy MPHCSDKHEX . [IpHCSDKHI
BUKOHYIOTh JEKUIbKa BAXKIUBUX (QYHKLIN, HANpUKIIal, BU3HAHHS 3aKOHHUMHU pE3yJbTaTiB
PO3IIIAY CHpaB, BIPOBAKEHHS GOPYMY JUIS AEMOKpATii, Ta MONepeKEHHS 3JI0BKUBAHb 3 OOKY
Braj . Peamisaiisi MpoLEAYpH NPH3HAYCHHS Cyly NPHCSKHAX T4 MPOBEACHHS CyIOBHX
MPOIIECIB 3a iX YYacTIO MOCHUJIUTh JEeMOKpaTH4HI TrapaHTii mependadeni Koncrurymiero. Kpim
TOro, 1€ JI03BOJINTh, HAPEIITi, BHUPIMIUTH JOBIO ICHYyIOUYy HpoOjeMy — TrapaHTyBaHHS

? Hus.: Forester v. White, 484 U.S. 219, 223 (1988) (“Sxmio mocamoBIsIM MOTPOKYE
MepCOHAJIbHA BIJMOBINATBHICTh 3a il MOB’s3aHI 3 iX CIYXOOBOI JisJIbHICTIO, BOHU OYIyTh
TISITH 3 TIEPEBUILEHOI0 00EPEXKHICTIO, 00 1HIIUM CIIOCOOOM YHHMKATH MPUHHATTS PillleHb, 10
OyIyTh MEHII BIAMOBIAaTH OO0 €KTUBHUM Ta HE3AJICKHUM KPHUTEPISAM, SKUMHA BOHU MAalOTh
KEpYBAaTHUCh B MIPOIECI BUKOHAHHS CBOIX CITy’KOOBUX 000B’SI3KIB»).

10 Mireles v. Waco, 502 U.S. 9, 11-12 (1991). Cymgi MaioTh aGCOMIOTHHI iMyHITET i gac
BUKOHAHHS CBOiX CIIY>)kKOOBUX 00OB’SI3KiB, 32 BUHATKOM THX J1i «II10 3HAXOASATHCS 1032 MEXaMHU
ix nmpodeciitHoi AisTBHOCTI». Id.

' Elizabeth R. Sheyn, A Foothold for Real Democracy in Eastern Europe: How Instituting Jury
Trials in Ukraine Can Bring About Meaningful Governmental and Juridical Reforms and Can
Help Spread These Reforms Across Eastern Europe, 43 VAND. J. TRANSNAT'L L. 649, 651
(2010).

"2 1d. C. 690.



KOHCTHTYII€I0 TOTO, YOT0 HE MOXHA pealisyBaTé Ha mpaktuii . Hapasi, crarts 63 Tigskn
BCTAHOBIIIOE, 10 MPUCSHKHUMU MOXYTh Oyau rpoMansau Ykpainu. Ciin nepeadadntu Oimbiine
IporecyabHUX HOPM IIOJIO MOPAIKY 1X MPU3HAYCHHS Ta Y4acTi 3 METOIO MPAKTHYHOI peaizaril
KOHCTHUTYIIIHHUX TapaHTIN.

XK. Bumorwu 1o cynmis
i. IlpaBa Ta 000B’s3ku cyaniB (ctarTs 54)

Crartss 54 BCTaHOBIIOE, IO CYIAS MPOXOIUTH IIOPIYHY IBOTIDKHEBY ITJITOTOBKY Yy
Hamionaneniii mkoni cyaniB Ykpainu. Cyans, sxkuil oOiiimMae mocany cyaai 0e3cTpoKoBO,
NPOXOJHUTH JBOTH)KHEBY MIATOTOBKY HE MEHIIE, HK SIK pa3 Ha Tpu poku. Irop Kommmko ta
Poman Kyii6ina 3 LleHTpy mOmiTHYHHX Ta MpaBHX pedopM BIAMITHIM, IIO IS HOBA CHCTEMa
CYyITIIBCBKOTO HaBYaHHS € HEYITKOI, Ta MPOOJEeMAaTHYHOK 3 OIJAQy Ha Te, IO BOHA
3MIIHCHIOBATUMETHCSI BUKOHABYOIO BJIAIOIO.

HapuanpHa migroroBka cynaiB Mae OyTH HE3aJICKHOIO BiJI BUKOHABUOI TUJIKM Biagu. B
CIIA cyani mraTiB IpoXoAaTh HiATOTOBKY Ha Kypcax HamioHanbHOTo Cy/10BOTO KOJIEIXKY, 110 €
HE3JIC)KHOIO BiJ BUKOHABYOI Biaau yctaHoBoro. B CIIIA Garato cyajiB mITaTiB HAaBYAIOTHCS B
HarionansHOMY CyIOBOMY KOJEIXKi, IO 3AIHCHIOE TEPEeMNiIroTOBKY OPHCTIB Ha cyamiB. s
dbenepalbHUX CyI/IIB HaBYaHHS 3ab0e3neuyeTbest DenepaqbHUM CYIOBUM IIEHTPOM, Ta
ceMiHapaMu 1 KOH(EpeHIIsIMU Ui CYAJIB, sSIKi IIOPIYHO IMPOBOJAATHCS HA 3yCTpiyax CyAJIiB
dbenepalbHUX CY/IB MEPIIOi 1HCTAHINI Ta 3ycTpidax CyadiB (eaepalbHUX CYAIB anessiiiHol
iHCcTaHWil. SIK 3a3Hayanoch paHilie, yrnpaBliHHSA (eaepanbHOI CyJOBOI CUCTEMH 3I1HCHIOETHCS
Kondepenmiero cynai CIIIA, B Toit uac sik CynoBa agminictpais CIIA 3a6e3nedye moacHHY
po0OTY CyniB, BKIIOYAIOYU MIATOTOBKY OIOMKETY ISl CYJOBOi CHCTEMH, IO BHOCHUTBHCS Ha
posrisan Konrpecy.

ii. Cxknanenss npucsru (ctaTts 55)

HoBwii 3akoH mependavyae CKIaJCHHS MPUCATH CYIJCIO, IO BIEPIIE MPU3HAYAETHCS Ha
nocagy Cyaai. 3aKOH TaKOX Iependadae CKIaJeHHS MPUCATH IiJ] 4ac ypOUYHUCTOI LIepeMOHIi y
npucytHocti [Ipe3unenta. Ile € npoonemarnunanm. Hanmpukian, a skmio I[Ipe3uaeHT He BizbMe
y4acThb B YpPOUHMCTiil niepemMonii? Un MaTuMe 1ie HacliKu uis HaOyTTs MOBHOBakeHb cyni? Lle
HEOOX1THO 3MIHMTH. YKpaiHa Bxke Oyna cCBiZKOM momiOHOI mpobnemu, komm IlapmameHT
YXWISABCS BiJ TpuBeAeHHA 10 npucsaru cyaniB KoucrurymiiiHoro Cyny, mo Npu3BENO 10
BiICYTHOCTI KBOpyMy B 1boMy Cymi mpoTsaroMm necatu micsiiB. He MoxxHa 103BOIUTH
MOBTOPEHHS Takoi cutyauii. [lpucsary cynmiB He ciil oOMeXyBaTy NPUCYTHICTIO TIEBHOT 0COOH
a6o rpymu oci6. Koncturymis Ykpainu He mictuth Takoi Bumoru. B CIIA, nanpuknan, cyanui
TAaKOXX CKJIQJAIOTh TMPHUCATY Tepea BCTYNOM Ha IOcCaay, ajleé Taka IpHcAra CKIaJaeTbCs B
MPUCYTHOCTI KOMIIETEHTHOT 0COOMW, Halpukian, myomaidHoro HoTapiycy abo cymmi. Cymmi,
ocobimBo cynai BepxosHoro Cyny, 3a3Bu4ail 6epyTh y4acTh y LEPEMOHISIX CKIaICHHS PHUCATH,
aJyie BOHM TaKOX MOXYTb CKJIaJIaTH MPUCATY 0€3 CIeiaIbHIX EPEMOHIH.

iii. Ertwuka cyani (crarts 56) Ta BUMOTH 11010 HECYMICHOCTI (cTarTs 53)

HoBuii 3akoH Takoxx mnepenbadae porpuManHs Konekcy CynmiBChbKOI €THKH, IO
3aTBepIKyeThest 3'13m0M cynmiB Ykpainu. Hesimomo ski 3acagm nporo Komekcy, abo mio

13 .o .. “o .
Ilpo 30iticnenns cy0080-npagosoi pegopmu 6 Ykpainu: naparamenmcoki cayxanua (16

oepesnst, 2005) (Buctyn cynni Cyny penepansuux nperensiii CIIIA bormana A. @ytes).
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BUMaraTUMeThcs BiJl cyaaiB. KpiM TOro, SIKIIIO MM TOBOPHMO MPO CYIIIBCHKE CaMOBPSTyBaHHS,
CyIIl MarioTh caMi JOTpUMYBATHUCh 1boro Konekcy Ta BHpimryBaTH SIKi NMUTAaHHS B HBOMY
BPETYJIIOBAaTH HE3aJIe)KHO BiJl TOTO UM YXBaJUTh ioro BepxoBHa Pana um ni. Ha croromHi, icHye
Komekc cynmiBchkoi erwku, ane mToOpylieHHs 1boro Kopekcy He TArHE MOpPYIICHHS
JTMCLUHUIUTIHAPHOTO NMPOBAPKEHHS MPOTH CyAiB. Lle miapuBae cyaiBCbKe CaMOBPSyBaHHS.

Crartst 53 HOBOro 3aKOHY IUJIKOM CIIYITHO 3a00pOHSE CY/Ji HAJIEKATH O MOJITUIHOL
naprtii abo OpaTH y4acTh «y MOJITUYHHX aKI[isiX, MITHHTax, cTpaiikax». L{to HopMy HeoOXinHO
JIOTIOBHUTH BHMOTOIO PO 3a00poHY OaJIOTyBaTHCSA HA TOJITUYHY TOCAay 3aiiMaloud Mocaxy
cyani. Skmo cynns Gakae OpaTu y4yaThb y MOJITUYHOMY JKHUTTi, HOMY CIiJ CIIOYaTKy IITH Y
BiICTaBKy. 3abopoHa cyaasM OyTH wWieHamMH NpOo(EeCiHHUX CIUJIOK JO3BOJIUTh YHHKHYTH
KOH(UIIIKTY iHTEpECIB Ta MPOsIBIB HeopeuHOCTel. Ko cyans € wieHoM npodeciiiHoi criiku Ta
Oyne ciayxaTd CIpaBy 3 TPYIOBHUX ab0 TOCHOJAPCHKUX CIOPIB TOB’SI3aHMX 3 HEKW, HOro
HEYNEepeKEHHICTh MOXKe OYTH MijJ MUTaHHSAM. Y TakoMy pasi CyAJs Mae B3sATH camoBinBia. He
CJTIT KOMIIPOMETYBATH HEYNEPEHKEHICTh Ta HE3JICKHICTh CYJOBOI CHCTEMH.

iv. Hapoani 3acimareni (crarts 59)

BinmoBigHO 10 BUMOT cTaTTi 59 HaApOoAHUM 3acimaTesnieM Moxe OyTh 0coba, sika Jocsriia
TPUIIATH piYHOrO BiKy. ToOTO, OYyTH Ha II'SATh POKIB CTApIIUM 3a CYIJIIO, SKUM MOXE OyTH
oco0a, 1m0 AocATaa ABAALUATH I'ATH PIYHOTO BIKY 3TrifiHO 13 crarTero 64. He3po3ymino domy
ICHY€E Taka pi3HUIISI 1 YOMY Ma€ OyTH PI3HUIIA Y Billl Ha 111 JIBI TOCAIH.

v. Ilpouenypa npuszHadueHHs Ha mocagy cyaui (ctatTi 66 -74)

3aHanTo JIOBra Mpoleaypa MPU3HAYEHHS Ha MOCaay CyUIl mepeadadaeTbesl CTATTCHO
66. Ilicns oroniomeHHs TPO MPOBEACHHS A000pPY KaHAWAATIB Ha Mocany cynai Bumoro
KBaTi(iKaIIHHOIO KOMICI€I0, 0COOU, 10 BUABWIN Oa)KaHHS CTATH CYIJICIO MOJAIOTh BiAMOBIAHI
3asiBU 70 Kowmicii. Lli 3asBu meperisinaioTbes, Ta KaHAWAATH CKIAAAl0Th HU3KY ICIIHTIB,
MPOXOAATH CHEIialbHy MIATOTOBKY, Ta TMOTIM 3HOBY CKJIQJarOTh ICIIUTH. 3a pe3yJbTaTamMH
KOHKYpCHOTO n000py Bumia kBamidikariina koMicis cyaiB YKpaiHu Hajacuiiae 10 Bumioi paau
FOCTHIIIT BIJIMOBIIHO A0 KUIBKOCTI BaKaHTHHUX IOCAJ CYIJi PEKOMEHAAIli Mpo MpU3HAYCHHS
KaHIUOATIB cyansaMu. B pemri pemr, Buma pana roctuiii BHOCUTh KaHIUIATYPH CYIIiB
[Ipe3uaeHTy, SIKU BHHOCHTH OCTaTOYHE PIMICHHS MPO NPU3HAYCHHS KaHIWJaTa Ha I0CaTy
cyani. Cynast mpu3HavaeThesl Ha I’ ITUPIYHINA TEPMiH.

[TeBHa mpouemypa mepeadavdeHa TaKOX IS OOpaHHS Ha IMOcanxy Cyaal Oe3CTPOKOBO.
Cyans, CTpOK MOBHOBAaXKEHB SIKOTO 3aKiHYMBCS, MOXKE 3BEPHYTHUCH 3a pekoMeHalieto 10 Komicii
JUIsl 0OpaHHs HOTO Ha Tocany cyaai 6e3cTpokoBo. KoMicis mepesipsie BIIOMOCTI IPO KaHauaaTa
Ta MpHUiiMae pilieHHs PO PEeKOMEHIyBaHHA a00 BIIMOBY y PEKOMEH]IyBaHHI HOro [uis 0OpaHHs
Ha rocafay cyaai 6e3ctpokoBo BepxoBHoto Pajoro, sika 1uisixoM rojIoCyBaHHS IpUMae PillieHHS
po oOpaHHs Ha MOcaxy CyAli OE3CTPOKOBO.

Samydyennst Bumoi pagu roctuiii Ta Bumoi kBamidikamiitHoi KoMicii € Ay»e MOTITHIHIM
Ta MpoOJIEMHUM MUTAHHAM B HOBOMY 3akoHi. Kanmunatu maiote OyTu pekomMeHaoBaHi Burioro
pazor0 IOCTHIIT Ta CKJIACTH ICIIUTH, IO MPOBOAATHCS BUIIOH KBamiQiKamiiiHO KOMICIEIO IS
Toro mo0 OyTH NpU3HAYEHHUM CyJIel0. XO04a HOBHH 3aKOH OYEBHMJIHO HAaMaraeTbcs 3pOOUTH
mporeaypy oOpaHHsS Ha Tocaay Cyaal KBami(iKOBaHWX KaHAWAATIB OLIBII HEUTPaTbHOIO,
3aJIy4eHHs I[UX JABOX OPraHiB MOKe OYyTH MOJIITUYHOIO MEPETIOHOI0 B CYOBIN cucteMi. J{omoBiap
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[TACE Ta iHIIl KOMEHTapi BiI3HAYAIOTh HEKOHCTUTYIIHHICTh 3aJIy4€HHS LIUX CYTO IMOJIITUYHUX
oprasiB 710 Tipolenypu oopaHHs Ha mocany cyaai. B Toit gac sk Bumia kBamidikariiiina Komicis
CKJIaJa€ThCsl Maibke MOBHICTIO i3 cyndiB, Buma paga rocTuuii 3aaumaeTbess MOJITHYHUM
opranom. HemomaBuo IIpesupent mpusnauuB ['onoBy Cnyx6bu Oe3nexn Ykpainu (CBY) no
ck1amy pamu. MIMoBipHO icHye KOH(IIKT iHTepeciB KOMM Taki CyTo MONmiTHYHi (irypu GymayTh
3JIy4aTHCh JI0 MPOIECY MPHU3HAYEHHS CYI/iB. YKpaiHIll MalTh TOBIPATH CYIOBIA CHCTEMi Ta
3HATH, 110 BOHA MiJKOPIOETHCS JIUILIE 3aKOHY, a HEe MOJITHYHiM maptii. Bumora oTpumanHS
peKOMEeH1allii Bijl MOJITUIHOTO OPTaHy MiIPUBAE ITI0 JOBIPY.

[Mpouenypy oOpaHHsS Ha mOocaay CyAJai MOXKe OyTH MOKpAalleHO 4Yepe3 CTBOPEHHS
HEUTpanbHOTO, HeYypsimoBoro oprany. Hanpuknaa, B CIIIA AMepukaHChKa acorfialis aaBoKaTiB
(American Bar Association) ckiiagae peHTHHTM KaHIUAATIB HA mocaay GeaepatbHUX CYJIIiB:
«kBami(ikoBaHuii» ab0 «HekBamidikoBanuii». lle pomomarae Bnami y mporeci g000py
kaHauaatiB. HoBuil 3akoH HEOOXiHO OMOBHUTH TaKWUMH 3MiHAMH 100 HEHTpaIbHUIA,
HEYpsIIOBUM oOpraH OyB BIANMOBIJAIBHUN 3a TECTyBaHHA Ta peKoMeHariio cyamiB. lle
MOKPAIIUT MPO30PICTh CUCTEMH, Ta JIOMOMOXKE BIJIOKPEMHUTH MOJITHKY BiJ CyZOBOi CHCTEMH,
sIKa Ma€e OyTH anoJIITHYHOIO.

IV. IlepexinHi MONOKECHHS

[Monoxenns Pozniny XII «IlepexiaHi MosoXeHHS» HOBOTO 3aKOHY Majll MHTTEBI Ta
BakuB1 Hacmiaku. [lo-mepie, BiAMOBIIHO 10 MyHKTY 6, 1m0 HA0yB YMHHOCTI 3 cepmHs, O0ys0
3MIHEHO MPOLEAYPY CKIMKaHHS HEU[OJaBHHOTrO 3’134y CyaaiB. 3TiTHO i3 HOBUM 3aKOHOM 3’137
CynmiB Oyn0 CKIMKAaHO OpraHi3alliiHUM KOMITETOM, a HE pajJol CyAliB, fAK I1e Oyro
nepeadayeHo MonepeaHiM 3aKOHOM TPO CYIOYCTpi. 3/a€Thes, 10 ICHYIOTh CIIPOOHM YCYHYTH
Bepxosuuii Cyz 3 mporiecy NpUAHSATTS PIllIEeHb Ta BUHECEHHS KaHIUIATyp Ha TOCaau CYJIIB
Koncruryniinoro Cyny. [lo-npyre, 3MiHIO€TECS TIpoOLIeypa MONaHHs Kacamiiiaux ckapr. Ilicis
15 KOBTHSI, «KacaliiiHi CKapru Ha PIIIEHHS 3arajlbHUX CYAIB Yy KPUMIHAJIBHUX 1 IHUBUIBHUX
cupaBax» mojaHi 10 BepxoBHoro Cyamy VYkpaiHu mnepemaloTbcsi HUM 10 Bwuiioro
CHEIiali30BaHOr0 CyAy 3 pO3MISAy IUBUIBHUX 1 KpumiHanbHUX cripaB. Lleir Cyn, 3a HOBUM
3aKOHOM, He OyJie CTBOpPEHO 10 | >KOBTHs, Ta HE PO3MOYHE CBOKO AiSUTBHICTH N0 | nmucTomana.
Ane Bepxosnauit Cyx Oyze po3risgaTH KacalliiHi CKapry 10 YTBOPEHHS 11,00 Buioro cyny.

Takox, BignmoBimHo a0 Posminy XII «IIpukiHiieBi TOJOXEHHS» HOBOTO 3aKOHY,
nepeadayeHo Taky camy Npolenypy HOJaHHA KacaliiiHux ckapr ao BepxoBhnoro Cyny 3
Buioro agMiHicTpatiBHOTO CcyAy Ta 3 Buioro rocrnogapchbkoro cyay. 3rigHO 3 MPUKIHIIEBUMH
MIOJIOKEHHSIMU HEOOX1IHI MOTpaBKy Oy1e BHECEHO 10 BiJIOBITHUX MPOLIECYATbHUX KOJCKCIB.

V. BucHoBku

Hemae >x0HUX TUTaHb, 0 CUCTEMAa CYA0YCTpor0 YKpaiHu Mae OyTu pedopMoBaHa, Ta
T€, 110 HOBUW 3aKOH BHOCHTbH MO3UTUBHI 3MiHU. HeoOXiHO 11e MOCHINTH CHCTEMY CTPHUMYBaHb
Ta MPOTHUBAr — HE MOXKE OYTH JKOJHOTO KOHTPOJIO 33 CYJOBOIO BJIQJ0K0 3 OOKY BHKOHABYOL
Bnaju. CaMoOBpsimyBaHHSI CyJJiB Mae OyTH 3MII[HEHE Ta TapaHTOBAHO. 3alpOBaKCHHS
JIOCTaTHBOI 3apO0ITHOT TUIATH CyAIsAM, 3a0e3NeUeHHsT HAIeKHOTO (DiHAHCYBaHHS CY/IIiB, IBHUJIKE
onyOiKyBaHHSI CYJOBUX pIllIeHb Ta iX JOCTYIHICTh, MPO30PICTh MiJ Yac MPUNHATTSA pillICHb,
BUKOHAHHS CYJIOBUX pIllleHb — BCE 1€ € CIOCOOM MOJOJIaHHS Kopymili cepen cyaniB. OmaHak,
MOJIMBICTh JOCTYIYy TPOMAIsiH 10 CYyIAiB HE Mae O3HadyaTH abo JO03BOJSATH ex parte
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CIUJIKYBaHHsI, TUTbKU OJHIA CTOPOHI B MPOIIEC], 32 3aKpUTHUMHU JBepuMa. Ll mpakTuka Mae OyTH
MOBHICTIO JiKBiToBaHa. Cy/oBa HE3AIEKHICTh HE 03HAYAE, 110 CY/JII MOXKYTh POOUTH BCE T€, IO
iM 3amMaHeThCsl, alie Te, IO CY/Ii MAroTh JisTH BiANOBiAHO 10 KOHCTUTYIIT Ta 3aKOHIB JAepKaBH.
CynoBa HE3aJIeKHICTh 3QJIKUTh HacaMIepe1 BiJl CYMJIIHHS Ta CMUIMBOCTI camMuXx cyaniB. Hixto
He OyJie MoBaXkaTu CyAiB, IOKU CyA/i He OyAyTh MOBaXaTH caMux cebe.

Xo4a HOBHUM 3aKOH MICTHTh 0arato MO3WTHBHHMX 3MiH, III0 3pOOHUTH CYAOBY CHUCTEMY
OUTBII amoJIITHYHOIO, JEsIKi MOJOXKEHHS IMOTPeOYIOTh MOKpamleHHs. 30Kpema, CIiJl 3pOoOUTH
OUTHIII YITKOIO FOPUCAMKINIO PI3HUX CYIIIB, 1 PO3MOAUT FOPUCAMKINI Mae 30eperta poiib
BepxoBHoro Cyay sk HaWBHIIOTO CYAOBOTO OpraHy, sk Ie mnependadeHo Koncruryier.
Koncturytis Bctanosmoe, mo Bepxopauit Cy € HAalBUIIUM CYZJOBUM OPTaHOM, a HOBUH 3aKOH
3HAYHO MOCJIA0IOE HOTO KOHCTUTYIIHHY POJIb.

baratro poGoTu HEOOXimgHO 3poOMTH 100 TPHUBECTH CYAOBY CHUCTeMY YKpaiHU Yy
BIMMOBIAHICT A0 BuMOr KoHcTturyiii; nHanpukiaan KOHCTUTYIISI 3aKpilUTiOe€ MPUHIIHIT
3MarajibHOCTI CTOPiH, @ Ha MPAKTHUIll BUKOPUCTOBYETHCS 1HKBI3MIIMHUHN Tporiec. HeBuKoHaHHS
HopM KoHcTuTywlii TibKM MOCNabiioe MPUHLIUI BEPXOBEHCTBA IpaBa Ta MiAPUBAE JOBIpY
VKpaiHIiB 10 BjIaJAW. YKpaiHa Ma€ TaKoX JAOTPUMYBATHUCh MIDKHApOJHUX CTaHIApTIB
CYAOYCTpOIO, TakuX sIK baHrajsopcbki NPUHIMIN CYJJIIBCbKOi IOBEIIHKH, BHUCHOBKH
Beneriancekoi komicii, pekomenaamii Pagu €Bponu, Ta 10cBia y chepi CyT1oUMHCTBA Oaratbox
KpaiH, Hanpukiaag CHIA.

[Ile we mizHO BTiIIMTH IIi pekomenpamii. HemonmaBuo, 30 cepmHs BepxoBna Panma
yXBaJMJIa 3MIHM JIO 3aKOHY PO MICIIEBi BUOOPH B pe3yabTaTi KPUTUKU 3 OOKY MIKHAPOIHHUX
yctanoB. Ha »xamb, 2 BepecHs 2010 poxy Koncturymiiitauit Cya BiAMOBHUBCA BIAKPUTH
MPOBA/KEHHS y CIpaBi MIOAO0 KOHCTHTYLIMHOCTI IIbOTO 3aKOHY, HE3Ba)Kalo4uM Ha Te, 1o 54
HapoaHMX AenyTariB BepxoHoi Paau 3BepHynuck 3a pimenasm KoncturymiitHoro Cymy.

Jns Toro, mo0 30epertu MOBIpY YKpaiHIIB 10 BIaau HEoOXiAHO 3a0e3nmeduTd
norpuManHas KoHCTUTYyII1, Ta BHECEHHS BiJIMOBITHUX 3MiH JI0 HOBOTO 3aKOHY.

*borman A. @yreii € cynnero @enepanbuoro cyay nperensiit CIIA 1 6yB npuzHadeHuit
Ha nocany Ilpesunentom Ponanpnom Peitranom y tpaBHi 1987 poky. Ilouunatoun 3 1991 poky,
cyans Dyrell € aKTUBHUM YYaCHHKOM PI3HHUX IPOTpaM 3 BEPXOBEHCTBA MpaBa 1 JeMOKpaTu3aii
B Ykpaini. Bin OpaB y4acTs y CyIIiBCBKUX MporpaMax oOMiHY, ceMiHapax, poOOUnX rpyrnax ta
OyB pamaukoMm PoGouoi rpymu 3 muranb po3poOku Koncrutynii Vkpainm Tta Ilapmamenty
VYkpaiau. Bin Takox OyB o]iliiHUM CIioCTepirayeM migdac mapiiaMeHTChKUX BuOopax B 1994,
1998, 2002 ta 2006 pokax, mpe3uaeHTChKUX BuOOpax B 1994, 1999, 2004 ta 2010 pokax, Ta
MPOBOJIUB OTJISIJT YKPAiHCBKOTO BHOOPYOro TMpaBa Ta pPO3POOJSB KEpiBHI MPUHIMM IS
MDKHApPOJHHX CIIOCTEPIrayis.
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